AMENDMENT NUMBER 2
TO
CONTRACT NO. DIR-SDD-568
BETWEEN
THE STATE OF TEXAS, DEPARTMENT OF INFORMATION RESOURCES
AND
MOTION COMPUTING INC.

This Amendment Number 2 to Contract Number DIR-SDD-568 (“Contract”) is between the Department
of Information Resources (“DIR”) and Motion Computing Inc. (“Vendor”). DIR and Vendor agree to
modify the terms and conditions of the Contract as follows:

1.

In accordance with Section 2. Term of Contract, is hereby amended as follows:

DIR and Vendor hereby agree to extend the term of the Contract through August 8, 2009,
completing the first renewal option period. Prior to expiration of the term, DIR and Vendor may
extend the Contract, upon mutual agreement, for up to two (2) optional one-year renewal periods.

Contract, Section 3, Product and Services Offerings A, Products is hereby updated to include
the following:

Products available under this Contract are limited to those products listed in Appendix C,
Pricing. Vendor may incorporate changes to their product offering; however, any changes
must be within the scope of products awarded based on the posting described in Section
1.B above. Vendor may not add a manufacturer’s product line which was not included in
the Vendor’s response to the solicitation described in Section 1.B above.

Contract, Section 8, Authorized Exceptions to Appendix A, Standard Terms and Conditions
for Product and Related Services Contracts is hereby updated to include the following:

J. All references to Catalog Information System Vendors (CISV) are hereby deleted.

K. All references to Texas Building and Procurement Commission (TBPC) are hereby revised
and replaced with Texas Comptroller of Public Accounts (CPA).

Appendix A, Section 3. Definitions, A. Customer, is hereby restated in its entirety as follows:

A. Customer - any Texas state agency, unit of local government, institution of higher education
as defined in Section 2054.003, Texas Government Code, and those state agencies purchasing
from a DIR contract through an Interagency Agreement, as authorized by Chapter 771, Texas
Government Code, any local government as authorized through the Interlocal Cooperation Act,
Chapter 791, Texas Government Code, and the state agencies and political subdivisions of other
states as authorized by Section 2054.0565, Texas Government Code and, except for
telecommunications  services under Chapter 2170, Texas Government Code, assistance
organizations as defined in Section 2175.001, Texas Government Code to mean:

1) A non-profit organization that provides educational, health or human services or
assistance to homeless individuals;

2) A nonprofit food bank that solicits, warehouses, and redistributes edible but
unmarketable food to an agency that feeds needy families and individuals;

3) Texas Partners of the Americas, a registered agency with the Advisory
Committee on Voluntary Foreign Aid, with the approval of the Partners of the
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Alliance Office of the Agency for International Development;

4) A group, including a faith-based group, that enters into a financial or non-
financial agreement with a health or human services agency to provide services
to that agency’s clients;

5) A local workforce development board created under Section 2308.253;

6) A nonprofit organization approved by the Supreme Court of Texas that provides
free legal services for low-income households in civil matters;

7) The Texas Boll Weevil Eradication Foundation, Inc., or an entity designated by
the commissioner of agriculture as the foundation’s successor entity under
Section 74.1011, Texas Agriculture Code;

8) A nonprofit computer bank that solicits, stores, refurbishes and redistributes used
computer equipment to public school students and their families; and

9) A nonprofit organization that provides affordable housing.

5. Appendix A, Section 4.A Entire Agreement, is hereby restated in its entirety as follows:

A.  Entire Agreement

The Contract, Appendices, and Exhibits constitute the entire agreement between DIR and the
Vendor. No statement, promise, condition, understanding, inducement or representation, oral or
written, expressed or implied, which is not contained in the Contract, Appendices, or its Exhibits
shall be binding or valid.

6. Appendix A, Section 8, Contract Administration, B. Reporting and Administrative Fees, 2)
Detailed Monthly Reporting, is hereby restated in its entirety as follows:

2) Detailed Monthly Report

Vendor shall electronically provide DIR with a detailed monthly report in the format required by
DIR showing the dollar volume of any and all sales under the Contract for the previous month
period. Reports shall be submitted to the DIR Go DIRect E-Mail Box at
GoDirect.Sales@dir.state.tx.us. Reports are due on the fifteenth (15") calendar day after the
close of the previous month period. It is the responsibility of Vendor to collect and compile all
sales under the Contract from participating Order Fulfillers and submit one (1) monthly report.
The monthly report shall include, per transaction: the detailed sales for the period, the Order
Fulfiller’s company name, if applicable, Customer name, invoice date, invoice number,
description, part number, manufacturer, quantity, unit price, extended price, Customer Purchase
Order number, contact name, Customer’s complete billing address, and other information as
required by DIR. Each report must contain all information listed above per transaction or the
report will be rejected and returned to the Vendor for correction in accordance with this section.

7. Appendix A, Section 8, Contract Administration, D. Contract Administration Notification,
is hereby restated in its entirety as follows:

D. Contract Administration Notification

1) Upon execution of the Contract, Vendor shall provide DIR with written notification of the
following: i) Vendor Contract Administrator name and contact information, ii) Vendor sales
representative name and contact information, and iii) name and contact information of Vendor
personnel responsible for submitting reports and payment of administrative fees specified herein.

2) Upon execution of the Contract, DIR shall provide Vendor with written notification of the
following: i) DIR Contract Administrator name and contact information, and ii) DIR Go DIRect
E-Mail Box information

Amendment Number 2
Contract #DIR-SDD-568 Page 2


mailto:GoDirect.Sales@dir.state.tx.us

8. Appendix A, Section 9, Vendor Responsibilities, A. Indemnification is hereby restated in its
entirety as follows:

1) Acts or Omissions

Vendor shall indemnify and hold harmless the State of Texas and Customers, AND/OR THEIR
OFFICERS, AGENTS, EMPLOYEES, REPRESENTATIVES, CONTRACTORS, ASSIGNEES,
AND/OR DESIGNEES FROM AND AGAINST ANY AND ALL LIABILITY, ACTIONS,
CLAIMS, DEMANDS, OR SUITS, AND ALL RELATED COSTS, ATTORNEY FEES, AND
EXPENSES arising out of, or resulting from any negligent acts or omissions of the Vendor or its
agents, employees, subcontractors, Order Fulfillers in the execution or performance of the
Contract and any Purchase Orders issued under the Contract EXCEPT DUE TO THE
NEGLIGENCE OF THE CUSTOMER, THE STATE OF TEXAS AND/OR THEIR
EMPLOYEES, AGENTS, REPRESENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR
DESIGNEES. VENDOR SHALL PAY ALL COSTS OF DEFENSE INCLUDING
ATTORNEYS FEES. THE DEFENSE SHALL BE COORDINATED BY THE OFFICE OF
THE ATTORNEY GENERAL FOR TEXAS STATE AGENCIES AND BY CUSTOMER’S
LEGAL COUNSEL FOR NON-STATE AGENCY CUSTOMERS.

2) Infringements

a) Vendor shall indemnify and hold harmless the State of Texas and Customers, AND/OR THEIR
EMPLOYEES, AGENTS, REPRESENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR
DESIGNEES, from any and all third party claims involving infringement of United States
patents, copyrights, trade and service marks, and any other intellectual or intangible property
rights in connection with the PERFORMANCES OR ACTIONS OF VENDOR PURSUANT TO
THIS CONTRACT. VENDOR AND THE CUSTOMER AGREE TO FURNISH TIMELY
WRITTEN NOTICE TO EACH OTHER OF ANY SUCH CLAIM. VENDOR SHALL BE
LIABLE TO PAY ALL COSTS OF DEFENSE OR SETTLEMENT INCLUDING
ATTORNEYS' FEES. THE DEFENSE SHALL BE COORDINATED BY THE OFFICE OF
THE ATTORNEY GENERAL FOR TEXAS STATE AGENCY CUSTOMERS AND BY
CUSTOMER’S LEGAL COUNSEL FOR NON-STATE AGENCY CUSTOMERS.

b) If Vendor becomes aware of an actual or potential claim, or Customer provides Vendor with
notice of an actual or potential claim, Vendor may (or in the case of an injunction against
Customer, shall), at Vendor’s sole option and expense: (i) procure for the Customer the right to
continue to use the affected portion of the product or service, or (ii) modify or replace the affected
portion of the product or service with functionally equivalent or superior product or service so
that Customer’s use is non-infringing, or (iii) refund a pro-rata portion of the amount paid for the
product or portion thereof subject to the claim, less a pro-rata amount of 20% per twelve (12)
month period since the date of original sale of such product by Vendor.

3) Independent Contractor

VENDOR AGREES AND ACKNOWLEDGES THAT DURING THE EXISTENCE OF
THIS CONTRACT, IT IS FURNISHING SERVICES IN THE CAPACITY OF AN
INDEPENDENT CONTRACTOR AND THAT VENDOR IS NOT AN EMPLOYEE OF
THE CUSTOMER, DIR OR THE STATE OF TEXAS.
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9. Appendix A, Section 9.B, Vendor Certifications, is hereby amended to add the following text
(subsection ix and x) at the end of the existing text:

(ix) to the extent applicable to this scope of this Contract, Vendor hereby certifies that it
is in compliance with Subchapter Y, Chapter 361, Health and Safety Code related to the
Computer Equipment Recycling Program and its rules, 30 TAC Chapter 328; and (x)
under Section 2155.006, Government Code, Vendor certifies that the individual or
business entity in this contract is not ineligible to receive the specified contract and
acknowledges that this contract may be terminated and payment withheld if this
certification is inaccurate. In addition, Vendor acknowledges the applicability of
82155.444 and 82155.4441, Texas Government Code, in fulfilling the terms of the
Contract.

10. Appendix A, Section 9, Vendor Responsibilities, M. Taxes/Worker’s Compensation /
UNEMPLOYMENT INSURANCE is hereby incorporated in its entirety as follows:

M. Taxes/Worker’s Compensation/lUNEMPLOYMENT INSURANCE

1) VENDOR AGREES AND ACKNOWLEDGES THAT DURING THE EXISTENCE OF
THIS CONTRACT, VENDOR SHALL BE ENTIRELY RESPONSIBLE FOR THE LIABILITY
AND PAYMENT OF VENDOR’S AND VENDOR'S EMPLOYEES' TAXES OF WHATEVER
KIND, ARISING OUT OF THE PERFORMANCES IN THIS CONTRACT. VENDOR
AGREES TO COMPLY WITH ALL STATE AND FEDERAL LAWS APPLICABLE TO ANY
SUCH PERSONS, INCLUDING LAWS REGARDING WAGES, TAXES, INSURANCE, AND
WORKERS' COMPENSATION. VENDOR AGREES AND ACKNOWLEDGES THAT
VENDOR ITS EMPLOYEES, REPRESENTATIVES, AGENTS OR SUBCONTRACTORS
SHALL NOT BE ENTITLED TO ANY STATE BENEFIT OR BENEFIT OF ANOTHER
GOVERNMENTAL ENTITY CUSTOMER. THE CUSTOMER AND/OR THE STATE
SHALL NOT BE LIABLE TO THE VENDOR ITS EMPLOYEES, AGENTS, OR OTHERS
FOR THE PAYMENT OF TAXES OR THE PROVISION OF UNEMPLOYMENT
INSURANCE AND/OR WORKERS' COMPENSATION OR ANY BENEFIT AVAILABLE TO
A STATE EMPLOYEE OR EMPLOYEE OF ANOTHER GOVERNMENTAL ENTITY
CUSTOMER.

2) VENDOR AGREES TO INDEMNIFY AND HOLD HARMLESS CUSTOMERS, THE
STATE OF TEXAS AND/OR THEIR EMPLOYEES, AGENTS, REPRESENTATIVES,
CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY AND ALL LIABILITY,
ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RELATED COSTS, ATTORNEY
FEES, AND EXPENSES, RELATING TO TAX LIABILITY, UNEMPLOYMENT
INSURANCE AND/OR WORKERS' COMPENSATION OR EXPECTATIONS OF BENEFITS
BY VENDOR, ITS EMPLOYEES, REPRESENTATIVES, AGENTS OR SUBCONTRACTORS
IN ITS PERFORMANCE UNDER THIS CONTRACT. VENDOR SHALL BE LIABLE TO
PAY ALL COSTS OF DEFENSE INCLUDING ATTORNEYS' FEES. THE DEFENSE SHALL
BE COORDINATED BY THE OFFICE OF THE ATTORNEY GENERAL FOR TEXAS
STATE AGENCY CUSTOMERS AND BY CUSTOMER’S LEGAL COUNSEL FOR NON-
STATE AGENCY CUSTOMERS.
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11. Appendix A, Section 9, Vendor Responsibilities, N. Required Insurance Coverage is hereby
incorporated in its entirety as follows:

N. Required Insurance Coverage

As a condition of this Contract with DIR, Vendor shall provide the listed insurance
coverage within 5 days of execution of the Contract if the Vendor is awarded services
which require that Vendor’s employees perform work at any Customer premises and/or
use employer vehicles to conduct work on behalf of Customers. In addition, when
engaged by a Customer to provide services on Customer premises, the Vendor shall, at its
own expense, secure and maintain the insurance coverage specified herein, and shall
provide proof of such insurance coverage to the related Customer within five (5) business
days following the execution of the Purchase Order. Vendor may not begin performance
under the Contract and/or a Purchase Order until such proof of insurance coverage is
provided to, and approved by, DIR and the Customer. All required insurance must be
issued by companies that are A+ financially rated and duly licensed, admitted, and
authorized to do business in the State of Texas. The Customer and DIR will be named as
Additional Insureds on all required coverage. Required coverage must remain in effect
through the term of the Contract and each Purchase Order issued to Vendor there under.
The minimum acceptable insurance provisions are as follows:

1) Commercial General Liability
Commercial General Liability must include a combined single limit of $500,000 per
occurrence for coverage A, B, & C including products/completed operations, where
appropriate, with a separate aggregate of $500,000. The policy shall contain the following
provisions:

a) Blanket contractual liability coverage for liability assumed under the Contract;

b) Independent Contractor coverage;

c) State of Texas, DIR listed as an additional insured;

d) 30-day Notice of Termination in favor of DIR; and

e) Waiver of Transfer Right of Recovery Against Others in favor of DIR.

2) Workers’ Compensation Insurance

Workers” Compensation Insurance and Employers’ Liability coverage must include limits
consistent with statutory benefits outlined in the Texas Workers’ Compensation Act (Art.
8308-1.01 et seq. Tex. Rev. Civ. Stat) and minimum policy limits for Employers’ Liability of
$250,000 bodily injury per accident, $500,000 bodily injury disease policy limit and
$250,000 per disease per employee.

3) Business Automobile Liability Insurance

Business Automobile Liability Insurance must cover all owned, non-owned and hired
vehicles with a minimum combined single limit of $500,000 per occurrence for bodily injury
and property damage. Alternative acceptable limits are $250,000 bodily injury per person,
$500,000 bodily injury per occurrence and at least $100,000 property damage liability per
accident. The policy shall contain the following endorsements in favor of DIR:

a) Waiver of Subrogation;

b) 30-day Notice of Termination; and

c¢) Additional Insured.
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12. Appendix A, Subsection 10.B.2), Absolute Right is hereby amended to add the following text
(subsection iii) at the end of the existing text:

or (iii) Vendor is found by DIR to be ineligible to hold this Contract under Subsection (b) of
Section 2155.006, Texas Government Code. Vendor shall be provided written notice in
accordance with Section 11.A, Notices, of intent to terminate.
All other terms and conditions of the Contract not specifically modified herein shall remain in full force
and effect. In the event of a conflict among provisions, the order of precedence shall be this Amendment
Number 2, Amendment Number 1 and then the Contract.

IN WITNESS WHEREOF, the parties hereby execute this amendment to be effective as of September
30, 2008.

VENDOR NAME

Authorized By: signature on file

Name: William S. Eckert

Title: CEO

Date: 30-Sept 08

The State of Texas, acting by and through the
Department of Information Resources

Authorized By: signature on file

Name: Cindy Reed

Title: Deputy Executive Director
Operations & Statewide Technology Sourcing

Date: 9/30/08

Legal: Cynthia Kreider, 9/30/08
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